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NOTE AND COMMENT 



The Federal Safety Appliance Act as a Regulation of Interstate 
Commerce. — President Harrison in his first annual message in 1889 said: 
"It is a reproach to our civilization that any class of American workmen 
should, in the pursuit of a necessary and useful vocation, be subjected to a 
peril of life and limb as great as that of a soldier in time of war." He 
repeatedly urged congressional action, as did also various congressional com- 
mittees. At length, a Safety Appliance Act was passed March 2, 1893 (27 
Stat. 531, 3 U. S. Comp. Stat. 1901, pp. 3174-3176), which provided, among 
other things, that after January 1, 1898, "it shall be unlawful for any common 
carrier engaged in interstate commerce by railroad to use on its line any 
locomotive or engine in moving interstate traffic not equipped with a power 
driving-wheel brake and appliances for operating the train brake system; 
* * * or for such common carrier to haul or permit to be hauled or used 
on its line any car used in moving interstate traffic not equipped with couplers 
coupling automatically by impact, and which can be uncoupled without the 
necessity of men going between the ends of the cars ; * * * any such 
common carrier using any locomotive engine, running any train, or hauling 
or permitting to be hauled or used on its line any car in violation of any 
of the provisions of this act, shall be liable to a penalty of $100.00 for each 
violation, etc. ; * * * and any employee of any such common carrier who 
may be injured by any locomotive, car, or train in use contrary to the pro- 
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visions of this act shall not be deemed thereby to have assumed the risk 
thereby occasioned, although continuing in the employment of such carrier 
after the unlawful use of such locomotive, car, or train had been brought to 
his knowledge." 

Statistics show that in 1889, when President Harrison's recommendation 
was first made, about six per cent of the freight cars were equipped with auto- 
matic couplers ; in 1893, when the act was passed, the percentage had increased 
to twenty-six, and in 1898, when it was to go into effect, the percentage was 
sixty-eight. After full hearing the Interstate Commerce Commission extended 
the time of compliance in certain cases to August 1, 1900. In 1893 when the 
law was passed 433 employees were killed in coupling accidents, one to every 
349 trainmen employed, — and 11,277 were injured, one to every 13 employed; 
in 1897, the year before the act went into operation, the killed were 214, one 
to 647; the injured were 6,283, one to 22; in 1901, after the law was fully in 
operation, 198 were killed, one to 824, and 2,768 were injured, one to 59 
employed. This is a gratifying showing as to the value of the law, but its 
good effects were likely to be largely nullified by the decision in Johnson v. 
Southern Pacific Co., in the District Court of the United States, affirmed by 
the Circuit Court of Appeals of the United States, Aug. 28, 1902, 117 Fed. 
Rep. 462, holding that the law did not require engines to be equipped with 
automatic couplers nor require cars to be equipped with automatic 
couplers that would couple with one of another kind, and did not apply 
to a car left on a side track, while it was being turned, in order to be 
attached to an interstate train soon to arrive, and continue on its journey. 
The case was taken to the Supreme Court, and was decided Dec. 19, 1904, 
Johnson v. Southern Pacific Co., 25 Sup. Ct. R. 158, Mr. Chief Justice Ful- 
ler pronouncing the opinion. The facts were : Johnson was head brakeman 
on a regular freight train between San Francisco and Ogden; on reaching a 
town some distance west of Ogden, he was directed to uncouple the engine 
from the train, couple it to a dining car, standing on the side track, turn the 
car around, so it could be picked up and put on the next west-bound through 
passenger train ; the engine had a Janney coupler and the car a Miller hook, — 
these would not automatically couple together, and Johnson had to go between 
and couple by hand; in doing so, his hand was crushed. The dining car was 
attached to an east-bound passenger train at San Francisco, and usually run 
into Ogden, where it was attached to the west-bound train for San Francisco ; 
on this trip the east-bound train had been too late to allow this car to run 
into Ogden, and it had been left at the town out of Ogden, to be there 
attached to the west-bound train. The view of the lower court was based 
upon the doctrine that the law was penal, and in derogation of the common 
law, and should be most strictly construed. The Supreme Court overruled 
all the conclusions of the lower court ; the intention of the law should govern ; 
its meaning should be drawn from the words, but to carry out the intention 
of Congress; the preamble stated that the act was "to promote the safety of 
employees" : automatic couplers are as necessary on locomotives, for the 
safety of employees, as on cars; "any car," by the context, subject matter, 
and object, includes locomotive, — "car" is used in the generic sense; the die- 
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tionaries and decisions so hold. (Winkler v. Phil. R. R. Co., 4 Penn. (Del.) 
387, 53 Atl. Rep. 90; Fleming v. Southern Ry. Co., 131 N. C. 476; East St. 
L. Ry. Co. v. O'Hara, 150 111. 580 ; Kansas City R. Co. v. Crocker, 95 Ala. 412 ; 
Thomas v. Georgia, etc., R. Co., 38 Ga. 222; New York v. Third Ave. Ry. Co., 
117 N. Y. 404.) 

Again, the Act is not complied with merely by having automatic couplers 
on the engine and cars, that would couple with those of the same kind; it 
requires such as will couple with those of different kinds; the object was to 
protect the lives and limbs of employees — to make it unnecessary to go 
between cars to couple or uncouple; the statute forbids the use of cars "not 
equipped with couplers coupling automatically by impact, and which can be 
uncoupled without the necessity of men going between the ends of cars"; 
this should be read as if there were a comma after "uncoupled." 

Again, it was held below "that as the dining car was empty and had not 
actually entered upon its trip, it was not used in moving interstate traffic, and 
hence was not within the act." Upon this point it is said, "The presumption 
is that it was stocked for the return, and as it was not a new car or a car 
just from the repair shop on its way to its field of labor, it was not an 
'empty' as that term is sometimes used. Besides, whether cars are empty or 
loaded, the danger to employees is practically the same; and it cannot be true 
that on the eastern trip the act would be binding, because the cars were 
loaded, but would not be binding on the return trip, because the cars are 
empty," citing Voelker v. Ry. Co., 116 Fed. R. 867. 

Again, to the argument that the character of the car was local only, and 
could not be changed until it was actually engaged in interstate movement or 
being put into a train for such use, it was answered that Coe v. Errol, 116 
U. S. Si7» holding that logs cut in New Hampshire, and hauled to a river 
in order to be transferred to Maine, did not apply, for there is a "distinction 
between merchandise which may become an article of interstate commerce, 
or not, and an instrument regularly used in moving interstate commerce, 
which has stopped temporarily in making its trip between two points in 
different states. Confessedly this dining car was under the control of Con- 
gress while in the act of making its interstate journey, and in our judgment 
it was equally so when waiting for the train to be made up for the next trip." 

After the decision of the lower court Congress amended the law so as to 
make it clearly include such cases as this (Mar. 2, 1903, C. 976; 32 Stat. 943). 
This fact, however, in no way detracts from the real value of the court's 
decision in this case as an announcement that in law humane principles have 
place. 



Liability of Christian Science Healer for Negligence and Deceit. — In 
the recent case of Spead v. Tomlinson (N. H. Sup. Court, Oct. 4, 1904), 59 
Atl. Rep. 376, an action was brought for damages alleged to have been suffered 
by the plaintiff at the hands of the defendant, who is a christian science 
healer. The declaration contained counts in contract, negligence and deceit, 
but the case as finally decided by the Supreme Court involved only the ques- 
tions of negligence and deceit. It seems that the plaintiff, who had become 



